examination cutoff point was established on the basis of studies showing
that samples with less than a 6 mg weight gain have a low statistical
probability of having enough oversized particles present to affect that
sample's validity. Tr. 281-86. Thus, we find a reasonable relationship
between the weight gain cutoff point and the validity of the sample.
Whether this policy always should prevail over an operator's specific
request that a suspect sample be inspected visually for oversized par-
ticles remains an open question.  In this case, however, Consol failed
to articulate to MSHA, or later to prove, other sufficient grounds to
bring the accuracy of the samples into question.

On the basis of the foregoing, particularly the strength of the
Tenth Circuit's decision in AMC v. Marshall, we reject Consol's sampling
procedure challenges and conclude that MSHA's general sampling and
testing procedures for respirable dust are sufficiently accurate to
designate violations of section 70.100(a) as significant and substantial.
In addition, an operator is not precluded from proving that the accuracy
of the sampling or testing results in a particular__in stance was compromised,
thereby defeating the allegation of a violation as well as a significant
and substantial finding.  Consol presented no persuasive evidence in
this regard in this case.

IV.

Finally, we analyze under the criteria approved earlier in this
decision whether Consol's violation of the respirable dust standard was
significant and substantial.

Consol has admitted that it violated section 70.100(a) based upon
the excessive designated occupation sampling results at issue.  Accordingly,
a prima facie case that this violation was significant and substantial
was established by the Secretary,  Consol did not assert or prove that
no miners were exposed to the hazard- We note that the record is devoid
of any references to the use of personal protective equipment by the
miners involved here. Accordingly, the significant and substantial
nature of the violation is established.

902 wording was used because Congress relied on studies
